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R 44 (2)
Person other than execution debtor claims property

1 Within 10 days of claim

Claimant must lodge affidavit in triplicate with sheriff |

!

Affidavit must contain:
«Claimant’s full names, id and occupation
*Residential and employment address
*Nature and ground claim
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6B

1 15 days of claim

Sheriff notify the execution creditor and debtor of
claim and give affidavit

1 Within 10 days

| Execution creditor must inform sheriff if accepts claim |

/ \ Within 10 days

If accepts sheriff withdraws If not - sheriff must
from process
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« Reynders v Bankorp Ltd 1995 (2) SA 494 (W)
— Magistrate’s Court Liquidation cannot be ex
parte

— (OLD) Rule 55 (1) (10 days notice to CC)
compulsory
— [Rule 9(14) now r9(12) was not applied
« - shorter notice on good cause ]
« Adonis v Add. Magistrate, Bellville Anors 2007(2)SA 147
(C) approved the Reynders Case.
« Naidoo v Absa Bank Ltd 2010 (4) SA 597 (SCA)
— No notice ito s129 NCA required
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IN THE MAGISTRATE'S COURT FOR THE DISTRICT OF GOODWOOD
HELD AT GOODWOOD

CASE NO:

In the matter between

JOHN GELDSKIET Applicant
and

KRYSWAAR CC Respondent

NOTICE OF MOTION

BE PLEASED TO TAKE NOTICE that the above-named Applicant intends to
make application to the above Honourable Court on MONDAY the 23RP day of
NOVEMBER 2010 AT 09:00 or as soon thereafter as the matter may be heard
for an Order in the following terms:

-3 B(F < F<Hr ;>

1 Dispensing with the forms and service provided for in
the Rules of the above Honourable Court and entertaining
this matter as one of urgency in terms of Rule 55(5)(a) as
read with rule 9(12).

2  That the Respondent be placed under a provisional
order of liquidation in the hands of the Master of the
above Honourable Court.

3 Thatarule nisi be issued calling upon Respondent and
all persons interested to show cause, if any, on MONDAY
17t JANUARY 2011, by the above Honourable Col
Respondent should not be finally liquidated;

- B (F < F<Hr ;>

4 That service of this Order be effected as the court
directs and by the Sheriff:
4.1 At the registered office of the Respondent .

4.2 0n all registered trade unions representing the
employees of the Respondent

4.4 On the employees of the respondent
4.5 the South African Revenue Services

as prescribed in the Close Corporations Act (s66) as
read with the Companies Act (s346A)

o

That the costs of this application be costs in the liquidation.

o

fS_uch further and/or alternative relief as the Honourabl
it.

-5 S (< F<H#*r 9>

KINDLY PLACE THE MATTER ON THE ROLL
ACCORDINGLY.

DATED AT CAPE TOWN this 18™ day of NOVEMBER 2010.
Applicant’s attorneys

Per. & Address]

TO: THE CLERK OF THE COURT, GOODWOOD

AND TO RESPONDENT: Registered Office at ........

AND TO : THE MASTER, HIGH COURT, CAPE TOWN

AND TO : THE EMPLOYEES OF THE RESPONDENT

AND TO : ALL REGISTERED TRADE UNIONS or tHe
EMPLOYEES OF THE RESPONDENT

AND TO : THE SOUTH AFRICAN REVENUE SERVICES

-5 B (< F<H#* ;3>

+ [The rules may be compromised in relation to the degree of urgency:
ok kg

: ke |<@* >M

TAKE NOTICE FURTHER that the applicant has appointed Ettienne Barnard Attorneys
[address]at which applicant will accept notice and service of all process in these
proceedings.

TAKE NOTICE FURTHER that if you intend opposing this application you are required
(a) to notify applicant or applicant's attorney in writing on or before the 30t November
2010

(b) and within 10 days after you have so given notice of your intention to oppose the
application, to file your answering affidavits, if any; and further that you are required to
appoint in such notification an address referred to in rule 55(1) (g) at which you will
accept notice and service of all documents in these proceedings.

If no such notice of intention to oppose be given, the application will be made on the 104
DECEMBER 2010 at 09:00 "mﬂ“n
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Plaintiff time to deliver application for SJ lengthened
— in 15 days after delivery of notice of intention to defend
[r14(2)]
If based on a liquid document
— Previously 14(2)(b) required a copy of any liquid document to
accompany the notice
— Now the liquid document must be annexed to the Founding Affidavit.
[r14(2)]
Changes re Defendant’s options in opposition
« answering affidavit has to be delivered one day earlier
— le. before noon on the day but one before the hearing day [r14(3)(b)]
— The option of paying into Court [old rule 14(3)(a)], has been deleted
« Now security to satisfaction of Registrar/Clerk of the Court
[14(3)(@)]

7 P>

7 19>
(*#<- " "

* Can Counter Claim still ward off SJ?
« This old rule [14(3)(b)] option has been removed, But

* Soil Fumigation Services Lowveld CC v Chemfit Technical
Products (Pty) Ltd 2004 (6) SA 29 (SCA) stated

“l can see no reason why a court considering an
application for summary judgment should not, in the
exercise of its overriding discretion under rule 32(5),
have regard to the different considerations that arise
when the defence put forward is by way of a
counterclaim as opposed to a plea”

TO DEFENDANT

If Plaintiff knew of defence costs may be ordered
(taxable at an attorney & client scale) [r14(10)(a)]

TO PLAINTIFF

If SJ was refused & Court after judgment finds defence
was unreasonable it may grant the Plaintiff attorney and
[r14(10)(b)]

client costs
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R 44 (2)
Person other than execution debtor claims property

1 Within 10 days of claim

Claimant must lodge affidavit in triplicate with sheriff

!

Affidavit must contain:
«Claimant’s full names, id and occupation
*Residential and employment address
+Nature and ground claim

;3>
1 |

Sheriff notify the execution creditdriagsadebton of
claim and give affidavit

L

Execution creditor must inform shetithiri &8ckyts claim |

e N

If accepts sheriff withdraws If not - ShERF mJ&Y
from process issue summons
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